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Bayburt’lu Ekmeleddin el-Baberti (6. 786/1384), yazdigi eserlerle kendi yasadigi déneme
damga vuran muhakkik limlerdendir. Fikihta hocas1 K4ki (6. 749/1348) vasitasiyla Hanefi
mezhebinin kurucu imalarindan Eb(i Ytsuf'a (6. 182/798) kadar uzanan bir silsile icinde
yer alir, Omriiniin énemli bir kismini Misir'da Memliikler déneminde geciren Babertf,
aralarinda Molla Fenari (8. 834/1431) ve Seyyid Serif el-Clircin (6. 816/1413) gibi yasadig1
dénemde otorite kabul edilen Alimlerin de bulundugu pek ¢ok talebe yetistirmistir.
Babert, basta fikih olmak tizere hadis, keldm ve belagat gibi ¢esitli ilmi disiplinlerde
kiymetli eserler telif etmis ¢ok yonlii bir alimdir. Onun fikih alaninda telif ettigi eserlerden
biri de Burhaneddin el-Merginani'nin (8. 593/1197) el-Hid4ye'sini serh ettigi el-'indye adli
kitabidir. O, s6zii gegen eserinde konulari ayrintili bir sekilde ele almasiyla dikkat
cekmektedir. Bu konulardan biri de ta’zirdir. Kisas ve had cezalar1 disinda verilen ve
ydneticinin takdirine birakilan cezalarin genel adi olan ta’zir, Islam hukukunda darp,
stirgiin ve azar gibi ¢esitli sekillerde uygulanmaktadir. Literatiirde ta’zir konusu hakkinda
cesitli calismalar olmakla birlikte meselelerin usul ve fiir(i iliskisi icerisinde ele alindig1 bir
arastirma tespit edemedik. Dolayisiyla bu boslugu bir nebze de olsa dolduracak ve
glinlimiiz arastirmacilarina 6rnek teskil edecek bir arastirma yapmay1 hedefledik. Kapsami
sinirli olan bu sunumda Baberti'nin darp ile ta’zirin en st siir1 hakkindaki gérisi
Tahrictl-fiir’ ‘ale’l-usGil yontemi iizerine, yani usul-fiiri iliskisi c¢ercevesinde
incelenmistir. Baberti, bu konuda Hanefi mezhebinin tercih edilen gorisiinii
benimseyerek darp yoluyla uygulanan ta’zirde sugluya en ¢ok 39 sopa vurulabilecegini
savunmustur. Onun bu husustaki delili ise “Had cezasi disindaki cezalarda kim sinir1 asarsa
o, asir1 gidenlerden sayilir/c. il G 33 15 & § 135> 3L s hadisidir. Hadiste gegen had
cezastyla hiir ve kéle haddinden hangisinin kastedildigi ulem4 arasinda tartisma konusu
olmustur. $6yle ki hiir kimsenin had cezasinin esas alinmasi halinde sucluya en fazla 79
sopa vurulabilir. Zira Hanefl mezhebine gére hiir kimseye had olarak en fazla 80 sopa
vurulmaktadir. Sugluya 79 sopa vurulmasi durumunda ta’zir cezasi tam bir had miktarina
ulasmamis olmaktadir. Kélenin haddine itibar edildiginde ise en ¢ok 39 sopa vurulabilir.
Zira Hanefi mezhebine tam bir had cezasinda kéleye en fazla 40 sopa vurulabilmektedir.
Baberti, hadiste gecen “had” ifadesinin nekre olup umiim ifade ettigini, dolayisiyla hem
hiir kimseyi hem de kéleyi kapsamina aldigini ileri siirerek darp ile ta’zirin {ist sinirinin
kélenin haddine goére belirlenecegini savunmustur. Buna gore Baberti'nin fikih
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diisiincesinde devlet baskani sugluya ta'zir cezasi olarak en fazla 39 sopa vurabilir. Bu
yaklasim Hanefi mezhebinin konuyla ilgili gériistine uygunluk arz etmektedir.
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Abstract

Ekmal al-Din al-Baberti (d. 786/1384) from Bayburt, one of the provinces around Artvin, is
one of the muhaqqiq scholars who left his mark on his era with his works. In figh, through
his teacher al-Qaqi (d. 749/1348), he was part of a lineage extending to Aba Yasuf (d.
182/798), one of the founders of the Hanafi madhhab. Baberti spent a significant part of
his life in Egypt during the Mamluk period and trained many students, including scholars
such as Mulla Fanari (d. 834/1431) and Sayyid Sharif al-Jurjani (d. 816/1413), who were
considered authorities in their time. He was a versatile scholar who composed valuable
works in various scientific disciplines such as figh, hadith, kalam, and rhetoric. One of his
works in the field of figh is al-'Inaya, a commentary on al-Hidaya by Burhan al-Din al-
Merginani (d. 593/1197). In the aforementioned work, he draws attention with his detailed
treatment of the issues. One of these topics is ta’zir. Ta’zir, which is the general name of
the punishments other than the punishments of gisas and hadd and left to the discretion
of the ruler, is applied in Islamic law in various forms such as beating, exile, and rebuke. In
this presentation, which is limited in scope, al-Baberti’s opinion on the upper limit of the
punishment of beating and ta’zir is analyzed based on the method of Tahrij al-furi’ ‘ala al-
ustl, that is, within the framework of the usul-furil relationship. He adopted the preferred
view of the Hanafl madhhab on this issue and argued that the offender could be hit with a
maximum of 39 strokes of the cane in ta’zir by beating. His evidence in this regard is the
hadith “Whoever exceeds the limit in punishments other than the hadd punishment is
considered one of the extremists/ ;..ixl) Go 33 35 42 3135 &6 ;2" There has been a debate
among the scholars as to which of the two punishments, free and slave, is meant by the
hadith in hadd punishment. If the hadd punishment of a free person is taken as a basis, the
offender can be beaten with a maximum of 79 strokes of the cane. This is because,
according to the Hanafi madhhab, the maximum number of strokes that can be inflicted
on a free person is 80 strokes. If 79 strokes are given to the offender, the ta’zir punishment
does not reach the full amount of hadd. In the case of a slave, the maximum number of
strokes is 39 strokes. This is because, according to the Hanafi school of thought, the
maximum number of strokes that can be inflicted on a slave in a full hadd punishment is
40 strokes. Baberti argued that the term “hadd” in the hadith is indefinite and expresses
ummiim, and therefore includes both the free person and the slave, and argued that the
upper limit of beating and ta’zir would be determined according to the hadd of a slave.
Accordingly, in al-Baberti’s figh thought, the head of state can strike the offender with a
maximum of 39 strokes of the cane as a punishment of ta’zir. Although there are various
studies on the subject of ta’zir in the literature, we have not been able to identify a study
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that deals with the issues in the relationship between usul and furu. Therefore, we aimed
to conduct a research that would fill this gap to some extent and set an example for today’s
researchers. This approach is compatible with the view of the Hanafi school on the subject.
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