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Oz

Hak kavrami insanligin varolusu ile tarih sahnesine ¢ikmistir. Her ddnemin hukukgular:
kendi hukuk normlarina uygun olarak bu kavrami kullanmistir. Hukuk literatiirii agisinda
da en temel kavramlarindan biridir. Eski donemlerde bilgiyi elde etmek zor ve kisitl idi.
Bu nedenle bilgi iceren materyaller ayr1 bir 6neme sahip idi. “Fikri miilkiyet” kavraminin
bir miilkiyet hakki olarak kavramsallagmasi ve satis konusu olmasi hakkinda ilk ve Orta
Gagda kanuni bir dayanaga rastlanmamaktadir. Ancak matbaanin icadindan sonra fikri
miilkiyet, bilgi sahibine ait bir hak olarak giindem olmustur. Fikri miilkiyet haklarinin
esasen telif haklar1 ve sinai miilkiyet haklar1 olmak iizere kanuni altyapisi olusturularak
matbaanin icadi dénemden itibaren olusmaya basladig: goriilmektedir. Teknolojinin
ilerlemesi insanlari yeni icat ve buluslara sevk etmistir. Bunun neticesinde fikri miilkiyet
haklarinin bagkasina intikali ile ilgili kanuni diizenlemeye ihtiya¢ hasil olmustur. Bylece
bu haklar ekonomik énem kazanmis ve hayatin kopmaz bir parcasi olmustur. Fikri
miilkiyet haklar1 zihni gayret ve emegin harmanlanmasi ile meydana gelen tiriindiir. Zihni
tiriin sahibine belli haklar taninmistir. Bu haklardan biri de zihni tirtiniinii bedelli ya da
bedelsiz bagkasina devretmesidir. Bu baglamda Osmanli ve diger islam iilkeleri konuya
kayitsiz kalmamustir. Ozellikle Osmanli’ya matbaanin gelmesi ile fikri miilkiyet haklarinin
korunmasi giindem olmustur. Islam hukukgular: bu haklari islam hukuku normlarindan
stizerek yeniden yorumlamislardir. Osmanlr’'da fikri miilkiyet haklar ile ilgili ilk yasal
diizenleme 1857 tarihli Telif Nizamnimesidir. Bu ¢alismalarin temel dayanag: hak ve
menfaatlerin satisa konu olmasidir. Calismanin temel sonucuna bakildiginda bu haklarin
satis1 konusunda cumhur ve Hanefilerin goriisii 6ne ¢ikmustir. Sonug olarak Cumhur hak
ve menfaatleri mal statiisiinde kabul etmistir. Onlara gore fikri miilkiyet haklarmnm satis:
caizdir. Ancak ilk dénem Hanefi bilginleri hak ve menfaatlerin satisini caiz gormemistir.
Fakat son donem Hanefi bilginler bu haklarin bedel karsiliginda baskasina intikaline cevaz
vermistir. Muasir Islam hukukgulari fikri miilkiyet haklarinin satisim hak ve menfaatlerin
fikh? literatiirdeki kullanimini merkeze alarak degerlendirmislerdir. Nihayetinde islam
alimlerinin ¢ogunluguna gore fikri miilkiyet haklarinin satisi caizdir. Tespit edilebildigi
kadariyla konu hakkinda miistakil ¢alismanin olmamasi bizi konuyu arastirmaya sevk
etmistir. Calismamiz daha ¢ok yazili kaynaklardan istifade edilerek olusturulmustur.
Galismada islam hukukuna gére fikri miilkiyet haklarinin satisinin imkani ele alinmustir.
Ozellikle bunlar1 miitekarrir haklar (baskasina devredildiginde mahallinde degisiklik olan)
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baglaminda kabul edildiginde satis1 da caizdir. Ciinki biitiin mezhep alimlerinin gorist;
miitekarrir haklarin bedel karsiliginda baskasina devrinin caiz olmasi yoniindedir.

* Bu ¢alisma, Dog Dr. Orazsahet ORAZOV danismanliginda siirdiiriilen “islam Hukukuna
Gore Fikri Miilkiyet Haklarinin Satisi” bashkli yiiksek lisans tezine dayamilarak
hazirlanmistir (Zonguldak: Biilent Ecevit Universitesi, Lisansiistii Egitim Enstitiisi, Yitksek

Lisans Tezi, 2023).
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Abstract

The concept of rights has emerged with the existence of humanity and has been present
throughout history. Legal scholars of each era have used this concept according to their
own legal norms. It is also one of the fundamental concepts in legal literature. In ancient
times, obtaining knowledge was difficult and limited. Therefore, materials containing
knowledge held special importance. The concept of “intellectual property” did not have a
legal basis as a property right and subject of sale in the First and Middle Ages. However,
after the invention of the printing press, intellectual property became an issue as a right
belonging to the owner of knowledge. Intellectual property rights, primarily copyright and
industrial property rights, started to develop a legal framework and became established
since the invention of the printing press. Technological advancements led people to new
inventions and discoveries. As a result, there was a need for legal regulations concerning
the transfer of intellectual property rights to others. Consequently, these rights gained
economic significance and became an integral part of life. Intellectual property rights
result from combining mental effort and labor to create a product. The owner of the
mental product is granted certain rights. One of these rights is the ability to transfer the
mental product to someone else, whether for a fee or free of charge. In this context, the
Ottoman Empire and other Islamic countries did not remain indifferent to the issue.
Especially with the arrival of the printing press in the Ottoman Empire, the protection of
intellectual property rights became an agenda item. Islamic jurists reinterpreted these
rights by deriving them from Islamic legal norms. The first legal regulation in the Ottoman
Empire regarding intellectual property rights is the Copyright Regulation of 1857. The
fundamental basis of these efforts is the inclusion of rights and interests in sales
transactions. When looking at the main conclusion of the study, the views of the majority
and Hanafi scholars stand out regarding the sale of these rights. In conclusion, the majority
views rights and interests as property. According to them, the sale of intellectual property
rights is permissible. However, early Hanafi scholars did not find the sale of rights and
interests permissible. Nevertheless, later Hanafi scholars allowed the transfer of these
rights to another party in exchange for compensation. Contemporary Islamic jurists
evaluated the sale of intellectual property rights by focusing on the usage of rights and
interests in jurisprudential literature. Ultimately, the majority of Islamic scholars consider
the sale of intellectual property rights permissible. The lack of an independent study on
the subject motivated us to conduct research on this topic. Our study is primarily based on
written sources. The study discusses the possibility of selling intellectual property rights
according to Islamic law. Especially when these rights are considered in the context of
transferable rights (those that change location when transferred to another), their sale is
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permissible. This is because the view of all scholars from different schools of thought is
that the transfer of transferable rights for compensation is permissible.

* This study was prepared on the basis of master’s thesis which title “Sale of Intellectual
Property Rights According to Islamic Law” which has continued undur the supervion of
assoc Dr. Orazsahet ORAZOV (Zonguldak: Biilent Ecevit University, Graduate Education

Institute, master’s thesis, 2023).
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