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Oz

islam hukukunun gelismesinde fakihlerin katkis1 yadsinamaz. Naslar bireyin toplumsal
hayatina dair bir¢ok agik hiikiim koymus olmakla birlikte onlari esas alarak birgok hiikmii
de fakihler ictihat ederek tespit etmislerdir. Fakihlerin naslari anlama ve yorumlama
yontemlerinden kaynaklanan igtihat farklihklar: oldugu gibi toplumsal hayat: okuma
farkliliklar1 ve zaman igerisinde toplumsal hayattaki degisim ve gelisim de ictihatlarda
farkliliklara sebep olmustur. Toplum igerisinde olusan sosyal hayatin degisikligi glindelik
hayatimiz1 etkiledigi gibi aile yapisini da etkilemistir. Nikdh ise dogrudan dogruya sosyal
hayat ile i¢ ice oldugundan dolay1 fikih ile sosyal hayat arasinda dogru bir baglant:
kurabilmek i¢in 6nemlidir. Toplumsal hayatin temel olgularindan biri olan nikéh ile ilgili
de fakihlerin farkli anlayislar1 ve yaklasimlari mevcuttur. Gerek ilgili naslar1 yorumlarken
gerekse nikdhin toplumsal yoniinii yorumlayip degerlendirirken ve bunlarin izerine
hiikiimler bina ederken fakihlerin sosyolojik bakis a¢ilarinin da etkili oldugu gériiliir. Bu
bakimdan bu tebligde Mevsili'nin Hanefiler icinde en muteber kitaplardan biri sayilan el-
Ihtiyar li-ta'lilil-Muhtdr'da nikéh ile ilgili olan kefiet konusunu hakkinda sosyolojik
yaklasimlar1 ve tespitleri ele almip degerlendirilecektir. Fetvalariyla ve hiikiimleriyle
toplumu yonlendiren fakihlerin bir taraftan naslar1 diger taraftan sosyal hayattaki olgular:
dikkate alarak ortaya koyduklar1 sosyolojik yaklasimlar1 dogru anlamak hem fikhi genel
olarak dogru anlamak hem de toplumsal yapimizin degismeye basladig: giintimiizde fikhi
hiikiimler ortaya konurken dogru tespitler yapabilmek i¢in 6nemlidir. Fakihlerin yasamis
oldugu dénemin sosyal hayatini bilmek, onlarin naslar: temel almalarinda dikkat ettikleri
hususlari, naslarda belirtilmeyen hususlarda sosyolojik degerlendirmeler yaparak o
konudaki (kanuni) boslugu nasil doldurduklarina dair bilgi vermesi yéniinden 6nem arz
eder. Yapmis oldugumuz bu calisma ile ge¢mis fikih birikimimizden faydalanarak
giinlimiiz meselelerinde meydana gelen giincel konular karsisinda naslari nasil
yorumlamamiz gerektigine dair izlememiz gereken yol haritasina ulasabilmektir.
Mevsili'nin, bir fakih olarak yasamis oldugu dsnemde meydana gelen meseleler karsisinda
naslara bakis agisinin nasil oldugunu inceleyerek, bu inceleme sonucunda elde ettigimiz
verilerden yola ¢ikarak Mevsili'nin, hiikiimleri temellendirir iken naslari ve naslarda
belirtilmeyen hususlarda ise toplumun sosyal hayatini da dikkate alarak sosyolojik yonden
vermis oldugu hiikiimleri yorumlamaktir. Mevsili'nin, el-ihtiyar li-ta'lili'l-Muhtdr isimli
eserinden nikéh boliimiinden kefdet kismi incelenerek meselelere sosyolojik bakis agist
tespit edilmeye calisildi. Mevsili'nin, nikdhin lizum sartlarindan olan kefet konusunda
ozellikle tzerinde durdugu sosyolojik yaklasimi, nikdhta denkligin gozetilmesi nikdhin
gaye maksatlarin hasil olmasini saglamak, kadinin kendisine denk olmayan biriyle yapmus
oldugu nikdh akdi neticesinde kadinin ve velisinin toplum nezdinde utanilacak ve
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yadirganacak durum olustugunda giderilmesi yoniindeki yorumlariyla, toplumun temel
tas1 olan ailenin saglam temeller iizerinde kurulmasini saglamaktir.
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Abstract

The contribution of faqihs to the development of Islamic law cannot be denied. Although
the Nasas have made many clear provisions regarding the social life of the individual, the
faqihs have also determined many provisions based on them by jurisprudence. Differences
in jurisprudence arising from the jur fagihs ists’ methods of understanding and
interpretation of the nafs, as well as differences in reading social life and the change and
development in social life over time, have also caused differences in jurisprudence.
Changes in social life in society have affected our daily lives, as well as the family structure.
Since marriage is directly intertwined with social life, it is important to establish a correct
connection between figh and social life. As one of the basic phenomena of social life, faqihs
have different understandings and approaches to marriage. The sociological perspectives
of the faqihs are also influential in their interpretation of the relevant scriptures as well
as in their interpretation and evaluation of the social aspects of marriage and the
construction of rulings on them. In this respect, this communiqué will discuss and evaluate
Mawsili’s sociological approaches and determinations about the issue of kefaat related to
marriage in al-Ikhtiyar li-ta'lil al-Mukhtar, which is considered one of the most authoritative
books among Hanafis. It is important to understand the sociological approaches of the
faqihs, who guided the society with their fatwas and rulings, by taking into account both
the scriptures on the one hand and the phenomena in social life on the other, in order to
understand figh in general and to make correct determinations when making figh rulings
today, when our social structure has started to change. Knowing the social life of the
period in which the fagihs lived is important in terms of providing information about the
issues they paid attention to in basing their rulings on the nasas and how they filled the
(legal) gap in that subject by making sociological evaluations in matters not specified in
the nasas. The aim of this study is to reach the road map that we should follow on how we
should interpret the nasas in the face of current issues that arise in today’s issues by
making use of our past figh knowledge. The aim of this study is to examine how al-Mawsili,
as a faqih, had a sociological perspective on the issues that occurred in the period in which
he lived, and to interpret the judgments that al-Mawsili made sociologically by taking into
account the social life of the society while justifying the judgments and the social life of
the society in the issues that are not specified in the sciences. Mawsill’s sociological
perspective on the issues was tried to be determined by examining the section on Kefaat
from the section on marriage from his work al-Ikhtiyar li-ta'lil al-Mukhtar. Mawsili’s
sociological approach, which he especially emphasizes on the issue of kefaat, which is one
of the necessary conditions of marriage, is to ensure that the family, which is the
cornerstone of society, is established on solid foundations with his comments on the
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observance of equality in marriage, to ensure that the purposes of marriage are achieved,
and to eliminate the embarrassment and awkwardness of the woman and her guardian in
the eyes of the society as a result of the marriage contract made by the woman with a

person who is not her equal.
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