Kadinlarin Evlilik Bagini1 Sonlandirma Yetkisinde Yeni Bir Dénem: 2012 Filistin Hul’
Mahkeme Karar1

Miyase YAVUZ-ALTINTAS
https://orcid.org/0000-0002-5338-3266
miyase.yavuzaltintas@hbv.edu.tr

Dr. Ogr. Uyesi, Ankara Haci Bayram Veli Universitesi
islam Hukuku, Ankara, Tiirkiye

Hakime Reyyan YASAR
https://orcid.org/0000-0003-4873-2246
hakimereyyan.yasar@ikc.edu.tr

Dr. Ogr. Uyesi, izmir Katip Gelebi Universitesi
islam Hukuku, izmir, Tiirkiye
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Kadinin evliligi sona erdirme hakkini diizenleyen hul’, islam aile hukukunun temel
meselelerinden biridir. Klasik doktrinde, kadinin hul’ talebinin kabulii kocanin rizasina
bagli olup, bu siirecte mahkemenin denetimi gerekli goriilmemektedir. Kocaya taninan
talak hakkina karsilik, kadina sunulan bu bosanma imkani, kadinin basta mehir ve iddet
nafakas1 gibi mali haklarindan feragat etmesini zorunlu kilmaktadir. Bu durum, hul’un adil
ve esit bir bosanma y6ntemi sunmadigi yoniinde elestirilmesine yol agmistir, Glintiimiizde
klasik hul’ uygulamasin siirdiiren iilkeler bulunmakla birlikte, Misir gibi bazi Miisltiman
tilkelerde kazal hul’ olarak isimlendirilen uygulama benimsenmistir. Kazal hul’
uygulamasini klasik hul’dan ayiran husus, kocanin rizasi aranmaksizin hikimin takdir
yetkisi esas alinmis olmasidir. Bu uygulamanin temel amaci, kadinlarin sosyal ve ekonomik
gilivenligini artirmak ve toplumsal adaleti saglamaktir. 2012 yilinda Filistin’de Bat1 Seria ve
Gazze bolgelerinde uygulanmak {izere yiiriirliige giren 3 Sayili Kanun Hitkmiinde
Kararname ile kazaf hul’ diizenlemesi kabul edilmistir. Bu diizenleme, seriat mahkemelerine
yetki taniyarak, kadimn bosanma taleplerinin kocanin rizasina bagl olmaksizin
degerlendirilmesine imkin saglamistir. Reform cergevesinde, hul’ sirasinda kadinin
ddemesi gereken mali bedelin, evlilik siiresi ve taraflarin ekonomik durumlar: dikkate
alinarak mahkeme tarafindan belirlenmesi éngériilmiistiir. Her ne kadar Misir ve Urdiin
gibi iilkelerde kazai hul’ vb. uygulamalar mevcutsa da Filistin’deki kazai hul’ diizenlemesi,
diger Miisliiman iilkelerdeki benzer uygulamalardan 6nemli bir noktada ayrilmaktadir.
Filistin uygulamasi yalmizca zifaf 6ncesi durumlarda kazal hul’ basvurusuna izin
vermektedir. Dolayisiyla, bir siire evlilik hayati yasamis, cocuk sahibi olmus ve cesitli
sebeplerle eslerinden ayrilmak isteyen kadinlara bu hak taninmazken, nisanlilik dsneminde
“askida evlilik” yasayan kadmlar icin bosanma yolu agilmistir. S6z konusu diizenlemenin
etkileri, Bat1 Seria ve Gazze Seridi’'nde farkhilik gostermistir, Bat1 Seria’da reformlar hizla
benimsenmis, kadinlarin seriat mahkemelerine bagvurularinda belirgin bir artis
yasanmistir, Bu gelisme, kadinlarin hukuki haklarina erisimini kolaylastirirken, toplumsal
farkindaligin artmasina da katki saglamustir. Ancak Gazze Seridi’'nde, muhafazakér
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toplumsal yap1 ve diger faktorler nedeniyle reformun uygulanmasinda cesitli zorluklar
ortaya cikmugtir, Seriat Mahkemeleri Yiiksek Yargi Konseyi'nin aldigi bu karar, toplumda
farkli tepkilere yol agmistir. Bir yanda kadin haklarini genisleten ve toplumsal sorunlara
¢8ziim sunan bir reform olarak degerlendirilirken, diger yanda aile kurumunu zayiflatacag
ve bogsanma oranlarini artiracag endisesiyle elestirilmistir. Bu calismada, Filistin’in kazat
hul’ diizenlemesi, toplumsal ihtiyaglar, hukuki gerekgeler ve sonuglar agisindan ele alinarak
diger tilkelerdeki kazat hul’ uygulamalar: ile mukayeseli olarak incelenmektedir. Aragtirma,
doktrinel yontemin yam sira sosyo-hukuki bir yaklasimi benimseyerek, séz konusu
reformun Filistin aile hukukundaki yerini ve etkilerini analiz etmeyi amaglamaktadir.
Giiniimiizde kaza? hul’ diizenlemeleri, islam hukukunun temel prensipleri ile modern aile
yapisinin gerekliliklerini bir araya getiren bir model sunmaktadir. Bu gercevede, kadinlarin
yasam kosullarini iyilestirme ve toplumsal adaleti saglama ¢abalarinin bir yansimasidir. Bu
calisma, Filistin’de alinan s6z konusu kararin hukuki ve toplumsal boyutlarini analiz ederek,
Filistin aile hukukuna dair (Tiirkge’de oldukga kisith bulunan) literatiire katkida bulunmay:
hedeflemektedir. Ayrica, kazil hul’e iliskin bu ictihat, islam aile hukukunun giincel
problemlerini ele alma noktasinda hem akademik hem de pratik diizeyde 6nemli bir katki
sunmaktadir.

Anahtar Kelimeler: Filistin Aile Hukuku, Bosanma Hukuku, Kaz4t Hul’, Haklari, Reform,
Seriat Mahkemeleri Yiiksek Yargi Konseyi.
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Abstract

The right of a woman to terminate her marriage through khul‘ is one of the fundamental
issues in Islamic family law. In classical doctrine, the acceptance of a woman’s khul‘ request
is contingent upon the husband’s consent, and judicial oversight is not deemed necessary
in this process. In contrast to the talaq right granted to men, this form of divorce for women
requires them to forgo certain financial rights, such as mahr and iddah (legal waiting pe-
riod) alimony. This situation has led to criticisms that khul‘ does not provide an equitable
and fair method of divorce. While some contemporary countries continue to practice tradi-
tional khul¢, such as Egypt, have adopted judicial khul‘, The distinguishing feature of judicial
khul is that it relies on the discretionary authority of the judge without requiring the hus-
band’s consent. The primary objective of this reform is to enhance women'’s social and eco-
nomic security and to ensure social justice. In 2012, the enactment of Decree No. 3 in Pales-
tine introduced judicial khul‘ in the West Bank and Gaza. This regulation authorized the Sha-
ria Courts allowing women to seek divorce without requiring their husband’s consent. Un-
der this reform, the financial compensation to be paid by the woman during khul* is deter-
mined by the court based on the duration of the marriage and the financial circumstances
of both parties. Although it is observed that judicial khul regulations have been imple-
mented in countries such as Egypt and Jordan, the Palestinian judicial khul differs signifi-
cantly from similar practices in other Muslim countries. In Palestine, judicial khul® applica-
tions are permitted only in cases where the marriage has not been consummated. Conse-
quently, women who have lived in a marital relationship, have children, and wish to sepa-
rate for various reasons are not granted this right, whereas women experiencing a “sus-
pended marriage” during the engagement period are provided with a legal avenue for sep-
aration. The impact of this regulation has varied between the West Bank and the Gaza Strip.
In the West Barik, the reform was swiftly adopted, leading to a significant increase in the
number of women filing for divorce at the Sharia Courts. This development has facilitated
women'’s access to legal rights while also contributing to greater societal awareness. How-
ever, in the Gaza Strip, the conservative social structure and other contextual factors have
posed challenges to the implementation of the reform. The decision of the High Judicial
Council of Sharia Courts has sparked diverse reactions within society. On one hand, it is seen
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as a reform that expands women'’s rights and provides solutions to social issues. On the
other hand, concerns have been raised that it might weaken the family institution and in-
crease divorce rates. This study examines Palestine’s judicial khul® regulation in terms of
societal needs, legal justifications, and consequences, comparing it with judicial khul® prac-
tices in other Muslim countries. Employing both doctrinal and socio-legal approaches, this
research aims to analyze the place and impact of this reform within Palestinian family law.
Today, judicial khul regulations offer a model that integrates the principles of Islamic law
with the necessities of modern family structures. In this regard, they reflect efforts to im-
prove women'’s living conditions and promote social justice. This study seeks to contribute
to the literature on Palestinian family law (which is limited in Turkish) by analyzing the
legal and social dimensions of this decision. Furthermore, the jurisprudence surrounding
judicial khul provides significant contributions both academically and practically in ad-
dressing contemporary issues in Islamic family law.

Keywords: Palestinian Family Law, Divorce Law, Judicial Hul’, Women’s Rights, Reform,
High Judicial Council of Sharia Courts.



